Introduction
In numerous cases of harm to health, the inability to establish factual causation may be a serious obstacle to the plaintiff's success, because of causal uncertainty. *1 In most tort cases, the victim must prove by a preponderance of the evidence that the tortfeasor's behaviour or act was a factual cause of the harm to the plaintiff. *2 Yet, in certain kinds of situations, it is diffi cult or even impossible to prove the aforesaid. *3 In cases of uncertain causation *4 , the standard rules of causation are often evaded *5 and the plaintiff can only resort to the probability of the defendant having caused the damage. The defendant's liability to pay damages for the plaintiff's illness that was probably caused by the defendant's breach of duty, as in the infringement of compulsory regulations on occupational safety, is quite a confusing issue, especially when uncertain causes appear within the victim's sphere. An example of the latter is the scenario wherein the plaintiff's health had already been weak prior to the defendant's infringement of regulations. The main aim of this paper is to identify victims' chances to receive compensation for health damage in cases of uncertain causation pursuant to Estonian law and the case law of the Supreme Court of Estonia. In other words, the question is what the optimal solution should be in the case wherein the victim is only able to establish that the damage was probably caused by the defendant's unlawful act. To this end, I pose two main questions. Firstly, what are the uncertain causes in the victim's sphere, and how do the various causes affect 
Noxious habits and living environment as causes within the victim's sphere
The plaintiff's noxious habits and living environment are factors that render it more complicated to determine whether the disease is a result of the defendant's breach of duty. Instead, the cause might be the plaintiff's noxious habits or polluted living environment. *14 It is questionable whether noxious habits and living in a polluted environment could be treated as intentional behaviour by the victim or contributory negligence causing harm to his or her health that may serve as a basis for reduction in damages.
A typical example of a risk in the victim's sphere is a situation wherein the plaintiff has smoked for years and at the same time has been exposed to asbestos dust for a prolonged time at work. *15 Legal scholars S.M. Samii and A. Keirse have pointed out that even when a disease can be attributed to a single possible cause, as in the case of mesothelioma, *16 it cannot be disregarded that there may be multiple sources of exposure. *17 For instance, smoking tobacco and being exposed to asbestos dust could both cause lung cancer. There are two questions: to what extent the employer should be held liable for the employee's lung cancer and whether tobacco-smoking constitutes contributory negligence. In this case, the aetiology of the disease plays a role (see Subsections 3.1 and 3.2, below). *18 Accordingly, in spite of the fact that both smoking of tobacco and inhalation of asbestos dust may cause cancer, we know from the statistical data that, for example, mesothelioma is caused by asbestos exposure, not by smoking: at least 90% *19 of the cases of mesothelioma seen result from exposure to asbestos. Therefore, in my opinion, in the case of mesothelioma it is possible not to take into account the smoking history of the plaintiff and not to reduce the damages accordingly.
On the other hand, asbestosis is regarded as a cumulative or 'divisible' disease. In the case of asbestosis, unlike mesothelioma, the plaintiff should demonstrate that the concentration of inhaled asbestos dust from the air was substantial, and in this case it is possible for tobacco-smoking to constitute contributory negligence. *20 I agree with the conclusion of the Supreme Court of Estonia that use of tobacco cannot be regarded as the plaintiff's intentional act to cause the cancer or as an ordinary risk of life for the victim; rather, it should be treated as the plaintiff's contribution to the cause of damage or increase in damage. *21 Under §139 (3) of the LOA, in cases of health damage, the compensation for damage may be reduced only if the plaintiff showed gross negligence *22 or intent to cause damage. *23 14 In her PhD thesis, Swedish legal scientist Lena Wahlberg gave a good example highlighting the complexity of the background risks by describing the kinds of factors that should be taken into account in solving of cases that involve uncertain causality. In the example, a 60-year-old man who has been exposed to the defendant and subsequently developed lung cancer may be known to have spent several years cooking food in a badly ventilated kitchen in Taiwan, climbed Mount Everest twice, and lived in a house with a radon issue in which he had a diet rich in vegetables. Some of these factors may be known or believed to be associated with lung cancer even if details about their interaction with the defendant's exposure are largely unknown. See L. Wahlberg (Note 2), p. 143.
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In the UK case Badger v. Ministry of Defence, Mr Badger had been smoking for 45 years and had for 33 years been exposed to asbestos at work, through employer negligence. Asbestos exposure or heavy smoking is only one example of risk within the plaintiff's sphere. EWHC 2941 (QB), 16 In his article on uncertain causality, T.K. Graziano asks whether it is not an ordinary risk of the victim's life that in some situations a plaintiff cannot prove a causal link with the degree of probability required by law. *24 In the joined cases before the UK Supreme Court Sienkiewicz v. Greif (UK) Ltd and Knowsley Metropolitan Borough Council v. Willmore *25 (hereinafter 'Sienkiewicz'), the victim's disease was either caused by exposure to asbestos fi bres at work or caused by the background risk posed by the non-tortious low-level atmospheric asbestos dust. This means that the disease was caused either by wrongful behaviour of the defendant or by an 'innocent' cause or natural factor. *26 In this case, the court settlement was in accordance with Article 3:106 of the PETL, according to which the victim has to bear his or her loss to the extent corresponding to the likelihood that it may have been caused by an activity, occurrence, or other circumstance within his or her own sphere. Therefore, according to the PETL, a person in poor health has to bear the normal risk of living. Although the Estonian courts have said that issues with the plaintiff's state of health do not exclude the defendant's liability, *27 the Supreme Court of Estonia has applied a principle similar to those set forth in the PETL according to which the defendant is not liable for the time during which the plaintiff's health was harmed by another source of exposure or by the defendant's lawful behaviour. *28 The defendant should probably not be held liable for the damage to the extent that it has been caused by the victim's noxious habits. The extent of the plaintiff's liability may be assessed on the bases of the duration and intensity of wrongdoing. Estonian law is in accordance with Article 5:102 (2) of Book VI of the DCFR *29 , stipulating that if the fault of the plaintiff is insubstantial, reparation is not to be reduced. The scholars of common law have also said that if the activity exceeds the limits set for pollution, the 'substantial factor' principle is applied in cases wherein the defendant's act is suffi cient for causing the damage and at the same time there is doubt of the damage having been caused by some other factor (the act of a third party or the realisation of some other risk). *30 The fault may be insubstantial-for instance, in the case of living in an area with low-level air pollution. It is my opinion, on the one hand, that it is not acceptable to say that living in a city environment constitutes contributory negligence or the plaintiff's intention to cause damage. This is part of the victim's normal risk of living, comparable to working in conditions wherein the employer's activities are in accordance with the law. *31 On the other hand, one could ask whether the outcome might be different when the person begins to live or work in a heavily and unlawfully polluted area. In theory, such behaviour by the plaintiff may be treated as contributory negligence and the compensation for the damage suffered may be reduced under Subsection 139 (3) of the LOA. The amount of reduction may depend on how long the person remained in the polluted environment.
Pre-existing health conditions as a cause within the victim's sphere
The second type of case is that in which it is not possible to determine whether the disease is a result of the defendant's breach of duty, the plaintiff's pre-existing health condition (such as a chronic disease), or the plaintiff's predisposition to the illness (for example, genetic susceptibility). Estonian legal scholar 24 T.K. Graziano (see Note 4), p. 1030. I would add that smoking in itself is not an ordinary risk of life but is a risk that the plaintiff bears. An example of a natural risk of life might be a case wherein there is some pollution near the victim's home but that pollution does not exceed the established limits. 25 T. Tampuu has discussed the question of whether the plaintiff's unusual sensitivity to or receptiveness of the tortfeasor's unlawful act excludes causality. *32 Legal scholar D. Robertson has said: 'We will take into account only those threats that are so far advanced and so nearly certain at the time of the accident that any attempt to ignore their functional identity with preexisting conditions would seem dishonest.' *33 Another legal scholar, B. Markesinis, has pointed out that in England *34 and the United States the tortfeasor should not be held liable for the effects of a pre-existing condition of the plaintiff. This conclusion is reasonable because if the plaintiff had a poor condition of health before the tortfeasor's unlawful act, there is no causal link between the act and the illness. However, in my opinion, whether or not the defendant's infringement of regulations worsens the plaintiff's state of health is important. T. Tampuu has argued that if the tortfeasor's act even slightly worsens the plaintiff's illness, the courts may decide that the defendant must pay some compensation. *35 According to the practice of the Estonian courts, *36 the defendant's liability is not excluded even if the plaintiff's health was already harmed before the defendant's behaviour. *37 This position is in accordance with Article 4:101 (2) of Book VI of the DCFR, which stipulates that in cases of personal injury or death, the injured or dead person's predisposition with respect to the type or extent of the injury sustained is to be disregarded. *38 I believe that, according to the DCFR, the liability of the defendant cannot be excluded for such reasons as the plaintiff's health having been weak or the victim being old and likely to have caught the illness from another source and died in the near future anyway. In common-law cases wherein the victim had been ill before the defendant's infringement of regulations, the 'eggshell skull' rule is employed. According to this rule, 'any person who injures another should not be exonerated because the victim's health was previously unsound or because the victim suffered from a physical or mental affl iction [...]. A person who injures a victim in weak health cannot demand to be put in the position which would have existed if the victim had been healthy; also, in cases of psychological injury, the injury is in principle attributable to the person who infl icted the injured person's particular vulnerability'. *39 When the eggshell skull rule is applied, the defendant has to accept the plaintiff as he or she is, taking into account his or her weak health condition. *40 Moreover, in common law a wrongdoer must 'take his victim as he fi nds him'. *41 However, the special susceptibility of the victim may be a circumstance that reduces the damages. *42 The Supreme Court of Estonia has expressed its opinion that (see Note 2), p. 333. 34 In the UK, the House of Lords has said that pre-existing conditions have to be taken into account for avoidance of offending the principle that a tortfeasor should not be made to pay for something that we know he had nothing to do with. one of the circumstances within the victim's sphere that exclude or reduce the defendant's obligation to pay compensation for harm to health is the plaintiff's age. *43 If the plaintiff would have lost his or her income on account of his or her advanced age irrespective of the infringement of regulations by the defendant, then it may be unfair to claim damages (for loss of income) from the employer. In that case, the plaintiff has no obligation to prove that his or her age (or previous health condition) was not the cause of the damage. *44 In cases of uncertain causation, the plaintiff's burden of proof is not usually as strict as in other tort cases. Therefore, easing the plaintiff's onus of proof by reversing the burden of proof *45 is one possibility for enabling the victim to get compensated where there is uncertain causation within the victim's sphere. Subsection 139 (1) of the LOA stipulates that if damage is caused in part by circumstances dependent on the injured party or due to a risk borne by the injured party, the amount of compensation for the damage shall be reduced to the extent that said circumstances or risk contributed to the damage. The outcome may be unclear if the defendant argues that the damage was caused by a circumstance lying within the victim's sphere. There is some question as to who has to prove the claim. If the defendant appeals to §139 (3) of the LOA, the defendant has to prove his or her arguments, *46 although the victim is the one who possesses knowledge and documents pertaining to his or her state of health. My point of view is that the courts should consider the option of partially easing the defendant's burden of proof only in certain cases-for instance, if it is impossible or very complicated for the defendant to prove that his or her own behaviour was not the cause of the damage and that the reason for the harm was the other set of circumstances. Usually, the scope of the damage and the party causing it are not clear and, therefore, courts should estimate the degree of probability of potentially health-damaging combining circumstances or a risk in the victim's sphere causing the damage. *47 In my opinion, it should be considered whether the Law of Obligations Act of Estonia should be supplemented with a provision that stipulates the following: in those cases wherein the plaintiff can verify only the probability that the defendant has caused the death or health damage suffered by the victim, the court should award compensation in accordance with the degree of probability of the defendant having caused the damage. The defendant's obligation to pay damages and the amount of that compensation depend on the theories chosen for application-for example, whether the all-or-nothing or the proportional-liability approach is used.
Theories of paying damages

Declining use of the all-or-nothing approach
According to legal scholar K. Oliphant, most European countries and the United States have been using the all-or-nothing principle when awarding damages. *48 However, as is shown below, this tendency is changing.
The established threshold for certainty varies with the country. Often, UK courts *49 have discussed cases of uncertain causation. In the common-law literature, there are various standards of proof, among them 'the preponderance of the evidence' *50 , also known as the balance of probabilities, and 'a reasonable 43 degree of certainty'. *51 Formerly, the plaintiff, who bore the burden of proof, had to make his or her case to the 'more probable than not' or 'more likely than not' standard; the plaintiff had to demonstrate that his or her case as put forth was probable *52 , not merely possible. *53 The all-or-nothing approach does not take into consideration the calculated probability that the defendant caused the damage. *54 Legal scholars S.M. Samii and A. Keirse have opined that the all-or-nothing approach will inevitably foster a tipping point between all and nothing. They fi nd that this tipping point is then hard to fi nd, asking: 'How likely must the probability be for the risk of the entire damage compensation to be placed with the tortfeasor, or how unlikely should this probability be for the compensation of the damages suffered by the victim to be dismissed altogether?' *55 In cases of uncertain causation, in addition to reallocating the burden of proof, courts should ease the CSQN test in plaintiffs' favour. *56 According to the European Court of Human Rights (hereinafter 'the ECHR'), the causal link is qualifi ed as 'clear', 'direct', or 'suffi cient'; the link cannot be too remote. *57 In the English case Fairchild v. Glenhaven Funeral Services *58 (hereinafter 'Fairchild'), the House of Lords relaxed the usual 'balance of probabilities' test and substituted the test of 'materially increasing risk of harm' *59 of disease when establishing the causation requirement. This rule, referred to as the Fairchild exception *60 , addresses the impossibility of proving causation. The case represents a new direction in solving cases of uncertain causality. The Fairchild exception also covers situations of uncertainty wherein the harm was caused by a single potential tortfeasor, the claimant himself, or a natural cause. *61 The Supreme Court of Estonia has used the term 'may hold': causation is established if the defendant's behaviour is in such a connection with the plaintiff's damage that the damage may hold the consequence of the defendant's behaviour. *62 The term 'may hold' is similar in practice to 'is probable'.
Although the 'materially increase the risk' test itself enables easing of the causality requirement, there are various legal devices under the all-or-nothing approach in addition to material increase in the risk, among them shifting the burden of proof and the 'doubling the risk' test, that may lead to awarding compensation for all the harm suffered by the claimant even if there is no doubt that the tortfeasor may not have caused it in full or at all. *63 A good example is Sienkiewicz *64 , in which a likelihood existed that the cause of the damage was within the victim's sphere, of such a nature as atmospheric exposure, but the defendant still was held liable for the entirety of the damage. Accordingly, the Fairchild exception is not applicable where one source of the risk of the injury, such as atmospheric exposure, is known to have been an innocent source unrelated to the defendant. *65 As is established above, today's epidemiological data allow stating in the case of some specifi c diseases that, for instance, only one type of dust might cause the relevant disease. From my point of view, in the case of such diseases it may be suitable to apply the all-or-nothing principle. For example, the all-or-nothing principle may be applicable in the case of mesothelioma, because even one-off, low-level asbestos exposure can cause this form of lung cancer. *66 On this basis, it can be said that, generally, in cases of indivisible injuries the defendant may be held liable for the whole of the damage.
The Supreme Court of Estonia has settled one case that is tied in with the all-or-nothing approach. The court found a doctor's fi ndings on health damage and the defendant's activities exceeding pollution limits not to be substantial as proof establishing causation between the tortfeasor's behaviour and the damage. *67 The doctor had concluded that the disease suffered was a result of the relevant supermarket's activities (noise, exhaust, and odours) *68 that breached the required standards and exceeded permitted limits. The Supreme Court of Estonia found that the plaintiff had not proved his argument that the defendant's breach of duty caused the disease. In this case, the Fairchild exception could have been applied. It specifi es that if the defendant's unlawful activity materially increases the risk of the plaintiff contracting the disease, causation is established. A case similar to the Estonian one is the UK's McGhee v. National Coal Board *69 case, in which it could not be clearly established with medical evidence that the plaintiff would have suffered the health damage anyway. *70 In this case, Lord Wilberforce said: 'Where a person has, by breach of duty of care, created a risk, and injury occurs within the area of that risk, the loss should be borne by the defendant unless he shows that it had some other cause.' It is thus that the decision in the above-mentioned case heard by the Supreme Court of Estonia does not take into account the fact that this is an uncertain causality case and the requirement that the plaintiff must establish causation should be eased. Therefore, the Supreme Court of Estonia resorted to the all-or-nothing approach. However, from my point of view, estimating the liability on the basis of probabilities might offer a better solution. The all-or-nothing rule may not be equitable for the plaintiff or the defendant in cases of uncertain causation. Application of that approach may lead to compensation for the harm that is not caused by the defendant, or, conversely, the plaintiff may not receive any compensation at all if unable to establish causality with the required level of certainty. All in all, if the all-or-nothing approach is used, the fi nal decision is not going to be equitable for the parties.
3.2. Liability based on probability 3.2.1. Use of the theory of probability to estimate causality One way of reducing the plaintiff's burden of proof of causation is to apply liability theories based on probabilities instead of awarding compensation for all of the damage. *71 The Fairchild decision says that each defendant should be held liable only in proportion to his or her degree of fault, in accordance with the duration and intensity of the exposure for which he or she was responsible. *72 For instance, experts might assess there to be, say, a 30% probability that a certain activity may cause a specifi c health consequence for a particular individual. This probability is referred to in the literature as the 'probability of causation' and can be estimated by dividing the excess risk by the sum of the background risk and the excess risk. *73 This probability can be used for determining whether victims shall receive compensation and how much. *74 Payment of damages should, therefore, be divided between or among potential tortfeasors in proportion to the probability of each having caused the harmful event. *75 Nowadays, Estonian courts have been applying proportional liability in cases of health damage. *76 Even though most of these cases deal with two or more potential tortfeasors, the principles used in partial-liability theories should be suitable for application also in cases wherein the uncertain cause appears within the victim's sphere. The Supreme Court of Estonia has explained: 'In cases of unclear division of liability, courts should award compensation for damage in proportion to the probability that the person in question had probably caused the damage.' *77 This decision is in accordance with Article 3:103 (1) of the PETL, which stipulates that, in cases of multiple activities that each alone would have been suffi cient to cause the damage wherein uncertainty remains as to which one actually caused it, each activity is regarded as a cause to the extent corresponding to the likelihood that it may have caused the harm to the victim. It may be possible to use this approach by analogy in cases involving the victim's sphere, as the latter also involve multiple possible sources of damage. Whether the uncertain causes come from the victim's or a third party's sphere should not make any difference. *78 However, there is a different view on 'probabilistic causation', taking a radical form in common law. That theory is explained thus: 'It would hold the defendant whose wrongful conduct is shown to have cost the victim an appreciable but lower than 50 per cent chance of avoiding the injury in question liable for full damages.' *79 As B. Markesinis has noticed, '[o]nly a small minority of analysts think this approach has much promise'. I agree with that perspective, because it is unfair to compensate for all of the damages in cases wherein there was a lower than 50% chance of avoidance of the injury.
As the all-or-nothing approach is applicable in the case of so-called indivisible injuries (usually in such cases as that of mesothelioma, caused by the living or work environment), the principles of liability based on probabilities are applicable in the case of divisible injuries such as asbestosis, with the tortfeasor being liable only for the proportion of the damage that would not have occurred without the defendant's breach of duty. *80 Divisible injuries may be caused by the noxious habits of the plaintiff, the living or work environment, or predisposition of the plaintiff. In the case of asbestosis, unlike that of mesothelioma, it should be shown that the concentration of inhaled asbestos dust in the air was substantial; accordingly, the plaintiff's burden of proof is stricter than in the case of mesothelioma. *81 In cases of divisible injuries, the LOA does not exclude application of partial liability based on probabilities. Therefore, it is my clear and considered opinion that Estonian courts should apply liability theories based on probabilities in most cases of uncertain causation. Indivisible diseases, however, should constitute an exception.
Different versions of liability based on probabilities
The Estonian courts also have abided by the principle that in the case of every single victim, the court has to estimate the probability that the defendant has caused the damage and require compensation for the damage in proportion to the probability of causation. *82 However, some scholars propose that even when the proportional-liability theory is used, there may be a threshold below which the damage would have to be ignored (as purely hypothetical damage) *83 and another threshold above which full compensation could be awarded (where the probability reaches 90% or more). *84 One possibility for resolution of uncertain causation cases is to use the 'loss of chance' *85 test *86 , in which the damage suffered is calculated in accordance with the percentage of the chance lost. *87 The lossof-chance theory is suitable for victims who cannot, by using the balance of probabilities, prove that the defendant's behaviour caused the damage but who may be able to prove that they lost a chance to avoid the damage. In my opinion, the plaintiff could say, for example, that if he had worked in conditions complying with the law there was a 75% chance of not falling ill with asbestosis or that he has lost a reasonable chance of employment. *88 We should also ask what would have happened in the absence of negligence *89 -e.g., if the failure to provide healthy work conditions caused the plaintiff's asbestosis. I argue that in the case of mesothelioma the theory of loss of a chance is not appropriate if the plaintiff had the mesothelioma before the defendant's breach of duty. But in the case wherein the plaintiff's health worsened after the defendant's infringement of regulations, it may be possible to apply the loss-of-chance theory. One example is the scenario in which the employer's breach of occupational safety regulations caused the deterioration in the plaintiff's health. Before the breach of duty, the probability of worsening of the victim's health was 50%. The defendant may compensate the plaintiff for the 50% chance of maintaining the health condition he or she had before. In medical malpractice cases, *90 the object of protection is the victim's chance of recovery rather than the victim's health. *91 The theory may be applicable also in toxic tort cases, *92 apart from those cases wherein the person's health was damaged before the defendant's breach of duty. *93 Accordingly, the claim is likely to fail if a plaintiff demands application of the principle of loss of a chance when claiming that he would have been cured if it were not for the defendant's act.
I conclude, however, that the loss-of-chance theory may be applicable in cases involving unreasonable risky behaviour of the victim (e.g., not using proper protective equipment), noxious habits of the victim (ignoring risks and safety measures), and background risks (such as ambient air pollution). Even if possibly health-damaging circumstances are present, the plaintiff would have had a chance to avoid damage were if not for the defendant's harmful act. I conclude, however, that the loss-of-chance theory may be applicable in cases involving unreasonable risky behaviour of the victim (e.g., not using proper protective equipment), noxious habits of the victim (ignoring risks and safety measures), and background risks (such as ambient air pollution). Even if possibly health-damaging circumstances are present, the plaintiff would have had a chance to avoid damage were if not for the defendant's harmful act.Where there is a pre-existing health condition or a predisposition to the relevant illness, it should be assessed case-specifi cally whether there would have been any chance of avoiding the damage. For example, people who are more susceptible to cancer, such as those with weaker physiological protection mechanisms or a genetic predisposition to it, might get cancer while others do not. *94 The English courts have applied the loss-of-chance test in the context of a 'more probable than not' test. *95 Similarly to that with proportional lia bility, a threshold approach is proposed (when the probability reaches 90% or more, full compensation could be awarded). *96 In a contrast to the proportional-liability theory, in application of the loss-of-chance test, a threshold below which the damage would have to be ignored is not in use; in order to avoid paying, the defendant must show that the plaintiff had no chance to avoid the damage. *97 Hence, theoretically the loss-of-chance theory may be appropriate in cases wherein we cannot prove that a posited event happened or the probability of it having occurred is very low. *98 I agree with T.K. Graziano, who fi nds that in cases of purely hypothetical damage, probabilities that remain below a certain borderline level would have to be ignored for practical reasons and for purposes of reduction of administrative costs. *99 B. Markesinis has pointed out: 'The arguments against using loss of a chance theory are that this will lead to a multiplicity of new claims, giving rise to fresh evidential diffi culties and complicating the relationship between different heads of damage.' *100 Scholars of common law have calculated the loss of a chance in several ways. One approach is very simple: if the probability of causation is, let us say, 40%, the person has lost a 40% chance of survival in consequence of the defendant's behaviour, and loss of a chance for the victim to recover or to survive is in itself damage subject to compensation. *101 The second approach taken with the loss-of-chance theory is more complicated. For example, let us assume that the probability of causation is 92%. Without polluting activity, there was a three per cent probability of the victim falling ill with cancer. On account of the defendant's breach of duty, there is a 39% probability of the plaintiff falling ill with cancer. The probability that the damage has arisen because of the defendant's breach of duty is 92%, and the defendant has to pay the damages in full (100%). If the probability that the victim is suffering from cancer because of the tortfeasor's breach of duty is instead 89% (if the probability of cancer without the defendant's behaviour is now four per cent *102 ), then application of the loss-of-chance theory would mean that the defendant has to compensate for 50% (61% less 11%) of all the damages. At the same time, if proportional liability is applied, the defendant has to pay 89% of the total amount of damages. *103 As can be seen from the above example, if the probability of damage is below 90%, the amount of compensation may be smaller with the loss-of-chance theory than when proportional liability is applied. One can see that the outcomes differ between the loss-of-chance and proportional-liability theories. *104 Because the loss-of-chance theory takes into account more risk factors, with their associated probabilities (the probability with and without the defendant's actions in question), the outcome may be more accurate than when the probability theory is used. Therefore, the loss-of-chance approach tends to be even more equitable for the two parties than the proportional-liability theory is, and Estonian courts may consider its application in cases involving uncertain causation within the victim's sphere.
Conclusions
Establishing causality is problematic when there are uncertain causes within the victim's sphere. Courts have to make decisions in situations wherein, on the one hand, a susceptible person has to bear the normal risk of living and, on the other hand, the plaintiff's state of health does not exclude the defendant's liability. For example, in the case of noxious habits of the plaintiff, the victim's opportunity to receive compensation may depend on the type of the disease-whether it is divisible or indivisible. In cases of divisible diseases, damages may be reduced if the plaintiff's contributory negligence or the victim's intent to cause damage can be shown. According to common law, however, if the plaintiff's fault was insubstantial, the reparation is
